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Washington, D.C. 20463

Re: MUR 6062
Dear Mr. Jordan:

This letter is filed on behalf of the Harry Truman Fund (“the Fund™), George Scarofa, as
Executive Director, and Jason Bennett, as treasurer (collectively referred to as “Respondents™) in
response to the Complaint filed in the above-referenced matter by Christopher S. Morgan (the
“Complainant™), alleging violations of the Federal Election Campaign Act (the “Act”). For the
reasons set forth below, the Complaint is without merit and should be dismissed.

The Commission may find “rcason to believe™ only if a complaint sets forth sufficient specific
facts, which, if proven true, would constitute a violation of the Act. See 11 CF.R. § 111.4(a), (d).
Here, Complainant claims that Respondents should have rcgistered with the Commission as a
federal political committee because it engaged in federal election activity — even though the
Fund’s major purpose is nof the nomination or election of a fcderal candidate, and its
communications do not expressly advocate the election or defeat of a clearly identified federal

candidatc.

The only communications cited by the Complainant as evidence of the Fund’s obligation to
register is a direct mail piece urging Washington state voters to “vote Democratic in 2008.” But
far from “advocat[ing] for the election of federal candidates,” as the Complainant asserts, the
proffered mailing does not even refer to any clearly identified candidate. See 11 C.F.R. §
100.17. Indeed, Complainant presents no evidence that the Respondents have made expenditures
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that expressly advocate the election or defeat of a clearly identified candidate for federal office.
Nor does Complainant present any evidence that Respondents otherwise violated any
Commission regulation. Accordingly, because the Complaint alleges no actual conduct by
Respondents that violates a statute or regulation over which the Commission has jurisdiction, it
should be dismissed.

Factual Background

The Harry Truman Fund is a registered nonfederal political committee in the state of
Washington. See Exhibit A (Political Committee Registration). Its stated purpose is to “provide
necessary infrastructure to recruit, train, and support winning Democratic candidates in the
Washington State House of Representatives.” See Exhibit B (Mission Statement). The Fund is
simply a state PAC; it is neither a party committee nor an association of candidates for state or
local office or state or local officeholders. See Exhibits A, B.

In August 2008, as part of its efforts to support Democratic state legislative candidates, the Harry
Truman Fund paid for the production and postage of a mass mailing. The communication
praised “Democrats in Washington State” for “leading the way,” and asked voters to “Vote
Democratic in 2008.” The mailing did not identify a specific federal, state, or local candldate
nor did it expressly advocate for the election or defeat of a clearly identified candidate.!

Legal Analysis

The Complaint fails to present any reason to believe that the Harry Truman Fund committed any
violation of Commission regulations:

First, the Complaint’s contention that the Fund was required to register as a federal political
committee because it engaged in federal election activity, is without merit. While it is true that
the Fund paid for the production and postage of a mass mailing that is accurately described as
federal election activity, paying for federal election activity only triggers registration as a federal
political committee if the payment qualifies as an expenditure under 2 U.S.C. § 431(9). See
Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed. Reg.
49,064, 49,104 (2002) (advising that payments for federal election activity do not themselves
trigger political committee status “unless the payment otherwise qualifies as an expenditure

' Because the mailing promoted the Democralic Party wilhout promoting or opposing a clearly identified federal
candidate or non-federal candidate, it qualified as federal election activity. See 2 U.S.C. §§ 431(20), 431(21); 11
C.F.R. §§ 100.24, 100.25. However, the Harry Truman Fund is neither a party committee, nor an association of
candidates or officeholders. See Exhibits A and B. Thus, it is not subject to the special financing and reporiing
provisions that apply to such activities when conducted by parties, or by associations of officeholders or candidates.
See 2U.5.C. § 441i(b); 11 CF.R. §§ 300.32, 300.36.
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under 2 U.S.C. § 431(9)™). Because the Fund's payment was not for 2 communication that “in
express terms advocates the election or defeat of a clearly identified candidate for federal office,”
it is not treated as an expenditure for which registration as a political committee would be
required. Buckley v. Valeo, 424 U S. 1, 14 (1976); see also Factual and Legal Analysis, MUR
5755 and 5440 (New Democrat Network), Nov. 19, 2007 (finding that a political organization’s
“generic, party-building advertisements” did not constitute expenditures).

Express advocacy includes only those communications “which in context can have no other
reasonable meaning than to urge the election or defeat of one or more clearly identified
candidate(s)” or those which “could only be interpreted by a reasonable person as containing
advocacy of the election or defeat of one or more clearly identified candidate(s) because” it
contains an “electoral portion™ that is “unmistakable, unambiguous, and suggestive of only one
meaning” and “reasonable minds could not differ as to whether it encourages actions to elect or
defeat one or more clearly identified candidate(s) or encourages some other kind of action.” 11
CFR §100.22,

But here, the mailing asks only that the recipients “vote Democratic”™; it does not identify any
candidates, nor could it be reasonably interpreted to advocate the election or defeat of a clearly
identified candidate. Without express advocacy under § 100.22, there is no basis to conclude
that the Fund made expenditures that would have required it to register as a federal political
committee. Nor does Complainant present any evidence that the Fund solicits or receives federal
contributions, see 11 C.F.R. § 100.57, or coordinates public communications with political party
committees or federal candidates, see generally 11 C.F.R. Part 109. Finally, there is no evidence
that the Fund’s major purpose is the nomination or election of federal candidates. Thus, the
Complaint presents no reason to believe that the Fund was under any obligation to register as a
federal political committee. Complainant’s contention to the contrary is without merit, and
should be dismissed immediately.

Second, Complainant’s assertion that the Fund is required to use federally permissible funds for
federal election activity is unfounded and should be dismissed. An organization paying for
federal election activity is only required to use federal funds if it is a federal political committee;
a state or local political party committee; or an association of candidates for state or local office
or state or local officeholders. See 2 U.S.C. § 441i(b); 11 C.F.R. §§ 300.32, 300.36. The Fund
qualifies as none of the three. As discussed above, it is not a political committee because it does
not have as its major purpose the nomination or election of a federal candidate, and has not
received contributions or made expenditures in excess of $1,000. It is not a state or local
political party because it is neither part of the official Demacratic Party structure, nor is it
established, financed, maintained, or controlled by the official party. 11 C.F.R. § 100.14; see
also 2U.S.C. § 441i(b); Exhibit A. And it is not an association of candidates for state or local
office or state or Jocal officeholders, because it is an independent state political committee,
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governed by an independent board of directors. See Exhibit B.

The Complaint against the Respondents is therefore entirely without merit. It urges a vast
federalization of campaign finance law that neither Congress nor the Commission has yet
undertaken. Under Complainants’ view of the law, a state PAC that promotes the positions of a
political party must register with the Commission and comply with federal source restrictions
and amount limitations. Yet this is not the law. An organization that has as its sole purpose the
promotion of Democratic candidates in the Washington State House of Representatives need not
register as a federal political committee simply because it distributes generic campaign
communications that promote the Democratic Party. Nor must it usc fedcrally permissible funds
when it cngagcs in generic campaign activity. To proceed in this matter would signal to state
PAC:s across the board — regardless of their non-party, non-candidate, non-officeholder status -
that they cannot safely be active in nonfederal elections.

For the foregoing reasons, Respondents respectfully request that the Commission dismiss the
Complaint and take no further action.

Very truly yours,

=E M 12T

Brian G. Svoboda
Kate Sawyer Keane
Counsel to Respondents
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